
HB-659 
Submitted on: 2/5/2021 7:12:52 PM 
Testimony for JHA on 2/9/2021 2:00:00 PM 

Submitted By Organization 
Testifier 
Position 

Present at 
Hearing 

Carolyn Eaton Individual Support No 

 
 
Comments:  

Aloha, my name is Carolyn Eaton and I strongly approve this measure. 
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Statement Before The  
HOUSE  COMMITTEE ON JUDICIARY & HAWAIIAN AFFAIRS 

Tuesday, February 9, 2021 
2:00 PM 

Via Videoconference, Conference Room 325 
 

in consideration of 
HB 659 

RELATING TO PROPERTY FORFEITURE. 
 

Chair NAKASHIMA, Vice Chair MATAYOSHI, and Members of the House Judiciary & Hawaiian Affairs Committee 
 
Common Cause Hawaii provides comments on HB 659, which (1) restricts civil asset forfeiture to cases involving 
the commission of a felony offense where the property owner has been convicted of an underlying felony 
offense and (2) directs any forfeiture proceeds to the general fund.  
 
Common Cause Hawaii is a nonprofit, nonpartisan, grassroots organization dedicated to strengthening our 
democracy.  A strong democracy requires protecting everyone’s constitutional rights and ensuring equal access 
to our courts and judicial system.  The ability to access our courts and judicial system is one of the foundations 
of democracy. 
 
HB 659 will permit civil asset forfeiture only after the property owner has been convicted of a felony. This will 
allow an individual, presumably, a full and fair day in court prior to forfeiture of assets. HB 659 will hopefully 
improve the criminal justice system and make it more fair and just and lessen civil asset forfeitures’ impacts on 
persons from minorities and low-income communities.  
 
Thank you for the opportunity to comment on HB 659.  If you have further questions of me, please contact me 
at sma@commoncause.org. 
 
Very respectfully yours, 
 
Sandy Ma 
Executive Director, Common Cause Hawaii 
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TESTIMONY OF 
THE DEPARTMENT OF THE ATTORNEY GENERAL 
THIRTY- FIRST LEGISLATURE, 2021                                       
 
 

ON THE FOLLOWING MEASURE: 
H.B. NO. 659,     RELATING TO PROPERTY FORFEITURE. 
 
BEFORE THE: 
HOUSE COMMITTEE ON JUDICIARY AND HAWAIIAN AFFAIRS                         
        
DATE: Tuesday, February 9, 2021     TIME:  2:00 p.m. 

LOCATION: State Capital, Via Videoconference     

TESTIFIER(S): Clare E. Connors, Attorney General,  or   
  Michael S. Vincent or Gary K. Senaga, Deputy Attorneys General  
  
 
Chair Nakashima and Members of the Committee: 

The Department of the Attorney General (Department) provides the following 

comments. 

This bill proposes changes to the asset forfeiture program by requiring a felony 

conviction prior to the forfeiture of any property and changing the distribution of 

property and money from state and local governments to the state general fund.  The 

bill, however, keeps intact the Department’s responsibilities for receiving forfeited 

property, selling or destroying the forfeited property, compromising or paying valid 

claims, and making other dispositions authorized by law. 

The bill’s introduction references a finding in a 2018 State Auditor’s report that 

twenty-six per cent of the asset forfeiture cases that were closed in 2015 were without 

corresponding criminal charges.  The Department notes that the report is not clear on 

whether the corresponding charges include instances where the property owner was 

not charged, as in the case of a father who continuously allowed his offspring to 

borrow his car to transact drug deals, or where cases were resolved by mutual 

agreement prior to formal charges being filed, or charges that were subsequently 

dismissed due to lost witnesses or the suppression of evidence.  The Department 

further notes that, as of November 2020, the State Auditor reported all but one of its 

recommendations have been implemented by the Department.  The remaining 

recommendation requires that twenty per cent of the forfeiture funds be used for drug 
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education, prevention, and rehabilitation, and that has not yet been fully achieved 

because of remaining issues related to legal requirements and implementation. 

Section 2 of the bill, at page 4, line 13, through page 5, line 7, would amend 

section 712A-5(2)(b), Hawaii Revised Statutes (HRS).  It would amend paragraph (b)(i) 

to prevent the forfeiture of property unless the owner has been convicted of a felony.  It 

would amend paragraph (b)(ii) to provide alternatively that no property shall be forfeited 

by any act or omission established to have been committed or omitted without the 

owner’s consent.  The interaction of paragraph (b)(i) with paragraph (b)(ii) creates an 

ambiguity because the former requires a conviction or plea, while the latter is based 

only on acts, omissions, or knowledge. 

The requirement of the owner’s felony conviction can also be problematic 

because a statutory forfeiture is a civil proceeding in rem and not a proceeding against 

any person.  State v. Tuipuapua, 83 Hawai‘i. 141, 147, 925 P.2d 311, 317 (1996).  

There are instances where the “owner” is not the “defendant” in a criminal case.  For 

example, it is hard to arrest the owner of gambling machines seized because the owner 

is often absent at the gambling parlors where the arrest and seizure occur. 

 Additionally, the bill does not repeal other laws that allow for forfeiture in cases 

where the covered offense is not a felony.  See, e.g., section 712-1230, HRS, (forfeiture 

of property used in gambling); section 710-1001, HRS, (forfeiture of bribery money or 

devices used in offenses against public administration or the obstruction of government 

operations); and section 329C-3, HRS, (forfeiture of imitation controlled substances that 

are used in the illegal manufacturing, distributing or possessing of these substances).  

Also many Department of Land and Natural Resources forfeitures are based on the 

commission of non-felony offenses.  The amendments in the bill, therefore, would 

create inconsistencies with other sections in the statutes which could create conflict in 

our laws resulting in the need for clarifying legislation and/or judicial review. 

We recommend that this measure be held.  Thank you for the opportunity to 

testify. 



http://www.oha.org/wp-content/uploads/2014/12/ir_final_web_rev.pdf


mailto:533-3454,%20(808)%20927-1214%20/%20kat.caphi@gmail.com


https://www.youtube.com/watch?v=3kEpZWGgJks
https://files.hawaii.gov/auditor/Reports/2018/18-09.pdf
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Comments:  

Strong support! 
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Chairperson 
 

Before the House Committee on 
JUDICIARY & HAWAIIAN AFFAIRS 

 
Tuesday, February 9, 2021 

2:00 PM 
Via Video Conference, State Capitol, Conference Room 325  

 
In consideration of 
HOUSE BILL 659  

RELATING TO PROPERTY FORFEITURE  
 

House Bill 294 proposes to restrict civil asset forfeiture to cases involving the commission of a 
felony offense for which the property owner has been convicted, and directs any forfeiture 
proceeds to the General Fund.  The Department of Land and Natural Resources 
(Department) opposes this measure.  
 
Asset forfeiture is an essential enforcement tool that has been used by the Department to 
effectively deter and halt criminal activity.  The majority of the rules that the Department’s 
Division of Conservation and Resources Enforcement (DOCARE) enforces are misdemeanor or 
petty misdemeanor offenses.  Restricting civil asset forfeiture to felony offenses will effectually 
eliminate this critical tool from DOCARE’s enforcement toolbox.  The deterrent effect of civil 
forfeiture in promoting resource protection will be diminished.  
 
Thank you for the opportunity to comment on this measure. 
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filed in one-fourth of the property forfeiture cases.    SECTION 1 of this measure 
aptly described the process:  “This amounts to government-sponsored theft.”   
 
Prosecuting agencies may assert that this measure would create a time-consuming, 
expensive and difficult process.  However, the process should be difficult when the 
government is attempting to deprive personal property from its citizens.   
 
Finally, the absurdity of the current state of our asset forfeiture laws in this country, 
including Hawai’i’s law, is brilliantly lampooned in a segment on HBO’s Last Week 
Tonight with John Oliver, which originally aired on October 5, 2014, and which can 
be viewed at https://m.youtube.com/watch?v=3kEpZWGgJks (viewer discretion 
advised).     
 
Thank you for the opportunity to comment on H.B. No. 659.   
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Ian Garrod DLNR Oppose No 

 
 
Comments:  

I would like to provide oral testimony for DLNR.  Please allow me Zoom access.  Thank 
you! 

 



 
       American Civil Liberties Union of Hawai'i 
       P.O. Box 3410 
       Honolulu, Hawai'i 96801 
       T: 808.522-5900 
       F: 808.522-5909 
       E: office@acluHawaiʻi.org 
       www.acluHawaiʻi.org 

 
Committee:  Committee on Judiciary & Hawaiian Affairs 
Hearing Date/Time: Tuesday, February 9, 2021, 2:00 p.m.  
Place:   Via Videoconference 
Re:   Testimony of the ACLU of Hawaiʻi in Support of H.B. 659, Relating to 

Property Forfeiture 
 
Dear Chair Nakashima, Vice Chair Matayoshi, and members of the Committee: 
 
The American Civil Liberties Union of Hawaiʻi (“ACLU of Hawaiʻi”) writes in support of H.B. 659, 
which would reform Hawaii’s civil asset forfeiture law by prohibiting forfeiture except in cases 
where the property owner has been convicted of a covered felony offense, and by reducing the profit 
incentive to seize property by directing net forfeiture proceeds to the general fund.  
 
Hawaii’s current civil asset forfeiture law is based on the legal fiction that property can be 
guilty.  Civil asset forfeiture is a civil action initiated by the government against a piece of property 
on the basis that the property was used in the commission of a covered criminal offense.  Due to the 
way that the current law is written, the government can seize (and profit from) property without 
obtaining a criminal conviction in connection with the property. Although this practice is often 
justified as a way to incapacitate large-scale criminal operations, it has been used to create revenue 
for law enforcement with little restriction or accountability. Critics often call this practice “policing 
for profit,” because, under Hawaii’s law, the seizing agency (usually a county police department) 
keeps 25 percent of the profits from forfeited property; the prosecuting attorney’s office keeps 
another 25 percent, and the remaining 50 percent goes into the criminal forfeiture fund, which 
finances the asset forfeiture division within the Department of the Attorney General, the agency 
charged with adjudicating the vast majority of forfeiture cases (rather than the courts). At every step 
of the process, there exists a clear profit motive to a) seize property, and b) ensure that seized 
property is successfully forfeited and auctioned by the State.  
 
Hawaii’s law enforcement is abusing the current system.  The Hawaiʻi State Auditor conducted a 
study of civil asset forfeiture in Hawaiʻi, which was published in June 2018.1  The report found that 
in fiscal year 2015, “property was forfeited without a corresponding criminal charge in 26 
percent of the asset forfeiture cases.”  This means that during this period, in over one quarter of all 

 
1 State of Hawaiʻi, Office of the Auditor, Audit of the Department of the Attorney General’s Asset 
Forfeiture Program, Report No. 18-09 (June 2018).  
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civil property forfeiture cases, not only was there no conviction, but no criminal charges were even 
filed. 
 
It comes as no surprise that Hawaii’s civil asset forfeiture law is regarded among the worst in the 
nation, receiving a grade of D- by the Institute for Justice.2  A low standard of proof means that 
property can be seized when it has only a tenuous connection to the alleged underlying offense, and 
property may be forfeited even when there have been no criminal charges filed.  This is often a 
substantial burden on the property owner, who may lose their job or home because the State 
seized their means of transportation or money needed to pay rent.  While the law contains a provision 
intended to protect innocent property owners, this provision is inadequate and the burden placed on 
property owners seeking to challenge a forfeiture makes it nearly impossible in most cases for 
innocent people to recover their property.  
 
This legislation is necessary to rectify the harms caused by our current system and to prevent its 
continued abuse.  This bill still allows property to be seized — but not forfeited — prior to 
conviction, which achieves the purported objective of stopping criminal operations.   
 
For the above reasons, we urge the Committee to support this measure. Thank you for the 
opportunity to testify. 
 

Sincerely, 
 
 
Mandy Fernandes 
Policy Director 
ACLU of Hawaiʻi 

 
 
 
 
 
The mission of the ACLU of Hawaiʻi is to protect the fundamental freedoms enshrined in the U.S. 
and State Constitutions.  The ACLU of Hawaiʻi fulfills this through legislative, litigation, and public 
education programs statewide.  The ACLU of Hawaiʻi is a non-partisan and private non-profit 
organization that provides its services at no cost to the public and does not accept government funds.  
The ACLU of Hawaiʻi has been serving Hawaiʻi for over 50 years. 

 
2 Institute for Justice, Policing for Profit: The Abuse of Civil Asset Forfeiture, 3rd Edition (December 
2020) available at https://ij.org/wp-content/themes/ijorg/images/pfp3/policing-for-profit-3-web.pdf.  
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TESTIMONY ON HOUSE BILL 659 
RELATING TO PROPERTY FORFEITURE. 

By 
Max N. Otani, Director 

 
Senate Committee on Judiciary and Hawaiian Affairs 

Representative Mark M. Nakashima, Chair 
Representative Scot Z. Matayoshi, Vice Chair 

 
Tuesday, February 9, 2021; 2:00 p.m. 

Via Video Conference 
 
 

Chair Nakashima, Vice Chair Matayoshi, and Members of the Committee:  

The Department of Public Safety (PSD) offers comments on House Bill 

(HB) 659, which would limit the use of civil asset forfeitures; and direct proceeds 

from civil asset forfeitures to be transferred into the General Fund. 

PSD is concerned because civil asset forfeiture is a tool that serves to 

reduce criminal activity by denying offenders the profits from their crimes.   

HB 659 would restrict civil asset forfeiture to cases in which the property 

owner has been convicted of an underlying felony offense, however, not all 

arrests or investigations result in criminal convictions, despite overwhelming 

evidence.  Restricting civil asset forfeitures to property of owners who are 

criminally convicted does not serve justice or the community.  This proposal would 

only mean that the ill-gotten gains non-convicted narcotic traffickers, sex 

traffickers, gambling organizations, and other criminal elements will be retained by 

those property owners and likely be a source of funding for future criminal activity. 

Criminal investigations often incur substantial expenses such as, in the use 

of electronic surveillance equipment, the use of confidential informants, and the 

purchase of evidence.  These investigations are also labor intensive and costly.   
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Maintaining the retention of civil asset forfeitures with the investigative agency as 

enabled by current law will offset some of the costs of investigations, allowing the 

agency to conduct further criminal investigations that may not be budgeted or that  

it may be otherwise unable to afford.  

Thank you for the opportunity to provide this testimony. 





https://files.hawaii.gov/dcca/oah/forms/oah_/oah_hearings_rules.pdf
honolulu.gov/rep/site/bfsliq/rules/LIQ_Rules_Website_Version_032717.pdf
http://www.hawaii.gov/hrcurrent/Vol04_Ch201-0257/HRS0205/HRS_0205-0004.htm
http://www.courts.state.hi.us/docs/opin_ord/ica/2015/May/CAAP-12-0000572mopada.pdf
http://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0046-0115/HRS009/HRS_0091-0010.htm
http://www.capitol.hawaii.gov/hrscurrent/Vol01_Ch0046-0115/HRS009/HRS_0091-0010.htm
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Comments:  

Aloha Chair Nakashima, Vice Chair Matayoshi, and Members of the Committee, 

I am writing in strong support of HB 659 which provides that civil asset forfeiture be 
allowed only in cases where there is a felony conviction, and that property will not be 
seized from owners who had no knowledge of the crime. HB 659 also stipulates that 
any proceeds from the sale of the asset be directed to the general fund. 

This seems more fair than the current practice and avoids the appearance of outright 
theft by the Attorney General's office and law enforcement. HB 659 would help restore 
trust in law enforcement. Please pass HB 659.  

Mahalo, 

Diana Bethel 
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